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requirements: (1) that the services should be of exceptional 
value and of a kind where a substitute could hardly be secured, 
as in the cases of the star opera singer or the star baseball player; 
(2) that the services enjoined are in competition with plaintiff and 
causing him damage the amount of which cannot be readily esti- 
mated. 8 The first requirement seems to be met in spirit by the 
principal case. It does not appear, however, whether the plaintiff 
had a business which was being carried on to a certain extent 
independently of his contract with defendant company and which 
would be injured by the competition. The controversy over 
Lumley v. Wagner seems however as pointed out by the court to 
have been settled in California by Subdivision 5 of section 3423 
of the Civil Code which provides "an injunction cannot be granted : 
.... Fifth. To prevent the breach of a contract, the perform- 
ance of which would not be specifically enforced." Perhaps for 
that reason the question has not been presented before. Even in 
jurisdictions where Lumley v. Wagner is not law relief by injunc- 
tion is sometimes given under special circumstances. If in the 
principal case the only covenant were negative, the defendant 
company simply agreeing not to go into a rival business in San 
Francisco, it would of course be enforced without question if no 
illegality appeared. Suppose, however, there was no dispute over 
the affirmative covenant, the defendant company continuing to 
supply the plaintiff with its remedies, but also in breach of its 
contract supplying a rival house ; or suppose that the consideration 
were apportioned three-quarters for supplying plaintiff and one- 
quarter for staying out of competition in San Francisco. 8 When 
some lawyer has drawn a contract with these provisions will 
the court hold that section 3423 of the Civil Code prevents an 
injunction? 

A. M. K. 

Husband and Wife: Actions for Enticement and Crim- 
inal Conversation. — Jameson v. Tully 1 is interesting for wto 
reasons. First, because of the liberal construction by the court 
of section Ay 2 , Article VI of the Constitution. There was plainly 
an erroneous admission of testimony in the trial of the action 
before a jury; furthermore the testimony was of such a kind 
as might possibly have affected the jury's verdict. There was, 
however, sufficient evidence aside from that improperly admitted 
to sustain the verdict. The Supreme Court disregarded the pos- 
sible error. 

5 Pomeroy, Specific Performance (2d ed.), p. 31. Barry Gilbert, En- 
forcement of Negative Covenants, 4 California Law Review, 114, 116. 

6 George Luther Clark, Implications of Lumley v. Wagner, 17 Columbia 
Law Review, 687, where a careful analysis of the cases, and references to 
the best discussions are given. 

1 (June 4, 1918), 55 Cal. Dec. 837. 
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Second, the case is of interest as the first in which a verdict by 
the husband for alienation of his wife's affections or for criminal 
conversation has been sustained by the Supreme Court. There 
are frequent reports of such cases to be found in the volumes of 
the decisions of the Supreme Court and appellate courts in 
California, and the legal principles governing such actions have 
been considered. But previous cases either have been appeals 
from judgments upon demurrer or verdicts have been reversd 
upon procedural or other grounds. In any event, it is believed 
that this is the first verdict in California which has been sustained 
upon a complaint of this nature. The actual state of the law upon 
this subject hitherto seems to have been that though theoretically 
an action lay for this tort, practically it has been unenforceable. 
Unfortunately our state does not publish statistics showing the 
frequency and the results of litigation, and there is no department 
of justice in our state organization which can authoritatively 
collect such information. One cannot therefore speak with posi- 
tiveness upon what is the "law in action" upon this subject as 
distinguished from the "law in books." But we believe that 
the history of the appeals in the action in this state as indicated 
by the rarity with which the remedy has been prosecuted success- 
fully shows that our juries and judges have taken much the same 
view as did the jurists who framed the German Civil Code. 
They rejected the right of action existing under their common 
law in favor of the husband against the seducer of the wife, 
upon the ground that it was fundamentally opposed to the policy 
of the marriage relation to permit it to be used as a means of 
pecuniary advantage. 2 

The action when viewed historically rests upon a theory which, 
as Dean Pound says, regards injuries to domestic relations as in- 
fringement of interests of substance rather than of interests of 
personality. 8 Even viewed as an injury to the latter interest, the 
existence of the particular right of action is rather more consistent 
with the view which denied a married woman an independent per- 
sonality than with the modern theory of equality of right and 
capacity between the spouses. Originally, it should be noted, 
the action of criminal conversation rested upon the ground that 
the wife could not give her consent because of her incapacity 
and therefore a writ of trespass would lie. 4 It has received 
criticism at the hands of British judges. "The action of the 
husband against the adulterer is one which has always been 
regarded as a blot upon English jurisprudence and social man- 
ners." 5 



2 Dernburg, Biirgerliches Recht, IV, 91. 

3 Interest of Personality, 28 Harvard Law Review, 343, 350. 

« Pollock, Torts, (9th Ed.), 234. 

s Osier, J. A., in Lellis v. Lambert (1897), 24 Ont. App. 653. As 
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The existence in the husband of the right of action for 
criminal conversation and for enticement or alienation of affections 
has not as yet been questioned by any court nor do we believe that 
it has become a subject of legislation in any of our states. But the 
nature of the husband's rights in the wife's services upon which 
this action seems to rest has been much discussed by courts in 
recent years. Two of the ablest of our courts have rejected the 
view that the husband, under the modern theory of the marriage 
relation, has the right to sue for loss of his wife's services caused 
by the negligence of a third person. 6 And while the great weight 
of authority, including California, 7 is contrary to the doctrine of the 
Massachusetts and Connecticut courts that no such right now 
exists in the husband, it must be admitted that difficulties exist 
in classifying and defining such right. Is it an injury to person 
or to property? The common law found no difficulty in putting 
it in the latter category, but modern judges hesitate to define 
the husband's right of action in terms of property. Yet to 
classify it under injuries to persons is, to say the least, somewhat 
superficial. 8 Again, the courts which permit the husband's action 
for loss of service caused by negligent acts of third persons deny 
such right to the wife for injuries to the husband. To reconcile 
this denial with the generally conceded right of action given to 
the wife for the enticement of her husband, a distinction is made 
between intentional and malicious interference demanding punitive 
damages and indirect or collateral interference calling for mere 
compensation. 9 The recognition of a private action merely for 
punitive damages is a position at which courts and legislatures 
way well pause. 10 

If the time ever comes for scientific codification, the harmoniza- 
tion of the written law with the settled opinions and needs of 
society will require that the whole matter of damages for injuries 



characteristic of the tendency of English law to leave the enforcement 
even of what usually is classified as criminal law to the individual rather 
than to the state, it should be observed that England was probably the only 
civilized country where adultery did not constitute a crime. 1 Law Quar- 
terly Review, 471. 

sMarri v. Railway Co. (1911), 84 Conn. 9, 78 Atl. 582, 33 L. R. A. 
(N. S.) 1042, Am. Cas. 1912B 1120; Feneff v. Railroad (1909), 203 Mass. 
278, 89 N. E. 436, 24 L. R. A. (N. S.) 1024, 133 Am. St. Rep. 291. See 
these and other cases reviewed and criticized in Guerin v. Manchester 
Street Railway (1916), 99 Atl. 298 (N. H.) 

*Elling v. Blake McFall Co. (1917), 85 Ore. 91, 166 Pac. 57; Basler v. 
Sacramento Ry. Co. (1913), 166 Cal. 33, 134 Pac. 993. 

*2 California Law Review, 160, commenting on Basler v. Sacramento 
Ry. Co., supra. 

"Kosciolek v. Portland Ry. &c. Co. (1916), 81 Ore. 517, 160 Pac. 132; 
Smith v. N : cholas Bldg. Co. (1915), 93 Ohio St. 101, 112 N. E. 204, L. R. A. 
1916E, 700. 

10 Rene Demogue, Validity of the Theory of Compensatory Damages, 
27 Yale Law Journal (March, 1918), 585, 590-3. 
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to family rights, including the action for breach of promise of 
marriage, be more thoroughly and objectively studied than has 
yet been done by English and American legal authorities. 

0. K. M. 

Property: Estates at Law and in Equity. — Two decisions 
upon the law of estates by the same court, made only two weeks 
apart, 1 illustrate some of the difficulties in which our law has 
become entangled through the partial and imperfect amalgamation 
of the rules of law and those of equity, and fully justify Dean 
Taylor's criticism, in a recent number of this Review, of the 
fallacious method by which that amalgamation was attempted to 
be brought about — namely, through a mere change in procedure 
rather than through a restatement of our law upon a substantive 
basis. 2 

In Tracy v. Donovan the District Court of Appeal for the 
Second Appellate District of California holds that where a tenant 
enters land under a parol agreement for a lease for two years, 
he becomes a tenant at will and upon payment of the annual rent 
is converted into a tenant from year to year. There is, of course, 
nothing novel in this holding, which is merely a statement of 
familiar common law principles. The novelty of the opinion con- 
sists in holding that the rule adopted by common law courts, that 
such a tenancy from year to year did not require notice for its 
determination, because notice of such time was implied in the 
very fact that by the terms of the parol agreement the tenancy 
was to expire in two years, 3 is not law in California. In this state, 
though the tenant holds during the two years according to the 
agreement, he may not be dispossessed at the end of the period, 
unless written notice has been given him at least thirty days 
before. This because section 789 of the Civil Code requires such 
written notice in the case of every tenancy at will, "however 
created." 

In the case of Bekins v. Smith, decided just fourteen days 
before the decision in Tracy v. Donovan, the same court holds 
that where one purchases land for the purpose of permitting 
another to use it for religious purposes so long as the latter con- 
duct the sort of services she was then doing, and the beneficiary 
enters under the agreement, there is created not a mere tenancy 
at will but an estate for life in favor of the beneficiary. 4 Upon 



1 Tracy v. Donovan (May 27, 1918), 26 Cal. App. Dec. 1070; Bekins 
v. Smith (May 13, 1918), 26 Cal. App. Dec. 976. 

2 Edward Robeson Taylor, The True Path to a Proper Administration 
of Justice, 6 California Law Review, 191, March, 1918. 

3 Taylor, Landlord and Tenant (9th Ed.), §§ 80, 469 and 471; Doe 
dem. Tilt v. Stratton (1828), 4 Bing. 446. 

♦Husheon v. Kelley (1912), 162 Cal. 656, 124 Pac. 231, is the principal 
case to this point. 



